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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 12-14 and 19, which are all of the clains
pending in this application.

BACKGROUND

The appellant’s invention relates to a process for
retrofitting an existing bus seat. A copy of the clains under

appeal is set forth in the appendi x to the appellant’s brief.
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The exam ner relied upon the following prior art

references in rejecting the appeal ed cl ai ns:

Eri cson 3, 259, 673 Jul . 05,
1966
Hoski nson 3,616, 171 Cct .
26,
1971

Appel lant’s admtted prior art on page 1 (second paragraph)
and page 2 (third paragraph) of the specification.

Clainms 12-14 and 19 stand rejected under 35 U S.C. 8§
103(a) as being unpatentable over appellant’s admtted prior
art (i.e., the construction of existing school bus seats) in
vi ew of Hoski nson and Ericson.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellant regardi ng the above-noted
rejection, we nmake reference to the answer (Paper No. 18) for
the exam ner's conplete reasoning in support of the rejection
and to the brief and reply brief (Paper Nos. 17 and 19) for
t he appel l ant’ s argunents thereagai nst.

OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clainms, to the applied prior art references, and to the

respective positions articulated by the appellant and the
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exam ner. As a consequence of our review, we make the
determ nati ons which follow

Appel lant’s brief states on page 4 that “[c]lainms 12-14
and 19 stand or fall together.” Therefore, in accordance with
37 CFR 8 1.192(c)(7), we have selected claim19, the sole
i ndependent cl ai mon appeal, as the representative claimto
decide this appeal, with clains 12-14 standing or falling
t herew t h.

At the outset, we note that the first recited step of
claim 19 appears to be inconsistent with appellant’s
under | yi ng disclosure (see specification, page 6). Based on
our understanding of appellant’s specification, it appears
that the first step of claim19 should read —renoving the
exi sting plywod [or plywood with attached foam and skin] from
the frame of the existing bus seat—. In the interest of
judicial efficiency, for purposes of this appeal, we have
interpreted the first step of claim19 as a step of renoving
the pl ywood and any foam and skin attached thereto fromthe
frame of the existing bus seat. However, in the event of

further prosecution of the clainmed subject matter, the
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exam ner should review the claimand disclosure and take
appropriate action with regard to this issue.
The exam ner characterizes the admtted prior art on

pages 3-4 of the answer as foll ows:

On page 1 of the specification, the construction of
exi sting school bus seats is disclosed. |In general,
the bus seats are conprised of a netal frame and a
pl ywood superstructure. Plywod is installed on the
back of the frame and on the seat portion of the
frame. Preformed foam cushions are then placed on

t he pl ywood, presumably to cover the top of the seat
portion and both sides of the seat back, after which
vinyl is stretched over the cushions and sewn
together. The vinyl is easily torn, and vandalism
is quite common, particularly on the rear of the bus
seat. Although no specific disclosure is provided
as to how vandal i zed bus seats are repaired, conmon
sense woul d tend to suggest at |east the foll ow ng
options. The torn vinyl can be renoved and the

exi sting plywod and cushions can be recovered with
new vinyl. Alternately, depending on the extent of
the vandalism all of the conponents of the bus seat
(excluding the seat frane) can be repl aced.

However, there is no suggestion in appellant’s
admtted prior art to replace those conponents with
sections of plywod having el astoner skinned

ur et hane foam adhered thereto.

Appel | ant does not contest the findings of the exam ner with
regard to the admtted prior art. Appellant also does not

appear to challenge the exanm ner’s determnation that it would
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have been obvious to one skilled in the art at the tine of
appellant’s invention to replace the conponents of vandalized
bus seats of the admitted prior art with an integrally nol ded
unit conprising wood havi ng an el astoner skinned urethane foam
adhered thereto to

provide a bus seat with inproved resistance to skin tearing
(answer, page 5) in conparison to the cast skin-covered seat
cushions of the admtted prior art in view of the teachings of
Hoski nson (see colum 1, lines 5-15).

Hoski nson di scl oses a process for maki ng such an
integrally nolded unit conprising the steps of form ng the
skin by casting a thernoplastic elastoneric polynmer (colum 1,
lines 66-67) to a nold using either slush-nolding or rotary-
casting techniques to forma first layer 8 of the skin within
the nold, charging a liquid m xture of a liquid resin and
asbestos fines into the nold to fuse to the layer 8 and forma
second layer 7 of the skin 6, inserting a wood bottomin the
nmol d, addi ng sufficient polyurethane foanable m xture to fil
the nold when foaming is conplete and all owi ng the foanmabl e

m xture to foam
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Eri cson teaches that, in making a conposite article
having a resilient core, such as pol yurethane foam for
exanple, united with an overlying vinyl cover skin, airless
spraying of the vinyl polynmer skin material onto the nold
presents advantages over form ng the skin by rotational
(rotary) casting and slush nolding (colum 1, line 30 et
seq.).

In our view, one skilled in the art reading the conbi ned
t eachi ngs of Hoski nson and Ericson would have been led to form
the integrally nol ded seat cushion unit conprising wood having
an el astoner skinned urethane foam adhered thereto for
repai ri ng damaged bus seats of the admtted prior art by
sprayi ng the vinyl
pol ymer onto the nold surface, inserting a wood reinforcenent
into the nold, filling the nold with foanable material and
allow ng the foanmable material to foam W have consi dered
appellant’s argunent in the reply brief that one skilled in
the art having both Hoskinson and Ericson before himher would
be confused and woul d not | ook to conbine their teachings, but
we do not agree. Fromour perspective, one skilled in the art

havi ng know edge of the teachings of both Hoski nson and
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Eri cson woul d have been inforned that, while rotary casting or
sl ush nol ding m ght be suitable for sone objects, and indeed
even perhaps for the retrofit bus seat cushion, airless
spraying to deposit the skin material onto the nold surface
woul d be nore certain to yield suitable results, in that it
over conmes di sadvantages inherent in rotary casting and sl ush
nmol di ng and can satisfactorily produce relatively |large size
as well as snal

articles (colum 1, lines 66-69 of Ericson). That the issue
date of the Hoskinson patent is later than that of the Ericson
patent (reply brief, page 2) does not dissuade us fromthis
opi nion, especially since there is no indication in Hoskinson
that the di sadvantages identified by Ericson have been

overconme for relatively large or conplex articles.

Appel I ant’ s argunent that Hoski nson does not teach
spraying (brief, page 5) is not indicative of any error on the
examner’s part, as the rejection in this case is not based on
Hoski nson al one but on the conbined teachings of the admtted
prior art, Hoskinson and Ericson. Nonobvi ousness cannot be

establ i shed by attacking the references individually when the
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rejection is predicated upon a conbi nation of prior art

di sclosures. See Inre Merck & Co. Inc., 800 F.2d 1091, 1097,

231 USPQ 375, 380 (Fed. Cr. 1986).

Finally, appellant’s argunment on page 2 of the reply
brief that Hoski nson does not show a collar on the back of a
bus seat is not persuasive with respect to claim 19 because
claim 19 does not recite a collar. It is well established
that limtations not
appearing in the clains cannot be relied upon for

patentability. In re Self, 671 F.2d 1344, 1348, 213 USPQ 1, 5

( CCPA 1982).

For the foregoing reasons, appellant’s brief and reply
brief do not persuade us of any error in the exam ner’s
determ nati on of obviousness of the subject matter of claim
19. Accordingly, we shall sustain the exam ner’s rejection of
claim19, as well as clains 12-14 which stand or fal

therewith (brief, page 4).

CONCLUSI ON
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To sunmmari ze,

Page 9

t he decision of the exam ner to reject

clainse 12-14 and 19 under 35 U S.C. § 103 is affirned.

No tinme period for taking any subsequent action in

connection wth this appeal

§ 1.136(a).

j db/ vsh
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LAVRENCE J. STAAB
Adm ni strative Patent Judge

JOHN P. McQUADE
Adm ni strative Patent Judge

JENNI FER D. BAHR
Adm ni strative Patent Judge
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